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On December 17, 1993, March 29, 1994, and April 19, 1995,

the Communications Workers of Amern

certification and amendments to th

ica, AFL-CIO filed a petition for

at petition. CWA seeks to

represent a negotiations unit of about 275 employees employed by the

State of New Jersey in various dep
that all these employees are "mang
representation under the New Jerse
N.J.S.A. 34:13A-1 et seq.

On March 29,

1994, the Di

hearing. The parties stipulated
decigions issued on selected titlq

status and to provide a basis for

artments. The employer contends
gerial executives" excluded from

vy Employer-Employee Relations Act,

rector of Representation ordered a
hat hearings would be held and
s to answer questions about their

discussing and possibly resolving
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the status of other titles. The t
investigator and assistant chief i
Public Defender. For convenience,
employees in these two titles join

Seven days of hearing wer]
titles. The hearings began on Jun
1994. Hearing Officer Regina A. M
days of hearings, but then took a
Susan Wood Osborn completed the he

After the hearing, the pa

2.
itles selected included chief
hvestigator in the Office of the
we will occasionally refer to
tly as "head investigators."

e held on these head investigator
e 15 and ended on December 1,
uccifori conducted the first two
leave of absence. Hearing Officer
arings.

rties jointly asked the Commission

to hold the case so they could disjcuss settlement possibilities.

These discussions having been unsuccessful,

post-hearing briefs by December 11

On March 7, 1997, Hearing
H.0. No. 97-2, 23 NJPER 269 ({2812
established by an Appellate Divisi

Auth. v. AFSCME, 289 N.J. Super. 2

the parties filed

1996.

I

Officer Osborn issued her report

9 1997). Applying the standards

on panel in New Jersey Turnpike

3 (App. Div. 1996), she concluded

that the chief investigators and assistant chief investigators are

not managerial executives.

The Supreme Court granted
Authority case so the parties agre
(as well as another part involving
of Environmental Protection) untilj
That decision was issued on July 1
Auth. v. AFSCME, 331

150 N.J. (199

certification in the Turnpike
ed to hold this part of the case
section chiefs in the Department
the Court issued its decision.
1997.

4, New Jersey Turnpike

7).
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This case was then reacti
extensions of time to file excepti

On December 1, 1997, the
contesting certain findings of fac
assistant chief investigators are
Supreme Court’s standards in Turnp
1998, CWA filed a response asserti

Findings

3.
vated. The parties received
pnns and responses.
employer filed exceptions

 and asserting that the chief and

managerial executives under the

ike Authority. On February 18,
ng that they are not.

of Fact

We have reviewed the reco
Hearing Officer’s thorough finding
as supplemented or modified by the
portion of our opinion we are simp
Hearing Officer’s findings.
go to the significance, rather tha

consider their significance in our

We add to finding no. 1 t

has an appellate section in Trenton (7T10; R-1).

carry out the pretrial and trial 1
charged with indictable offenses.

We modify finding no. 3 g
listed as a Deputy Commissioner, n
the organizational chart for the [
(R-1) . The "management team" refg
a state-level management team. Th
described are accurate. These fin

state-level management team "supex

rd. We adopt and incorporate the

s of fact (H.O. 97-2 at pp. 2-34),
following findings. In this

1y reviewing the accuracy of the

The bulk of the employer’s exceptions

n accuracy, of the facts. We
analysis.

hat the Public Defender'’s Office
Regional offices

epresentation of indigent persons

o state that Ira B. Levisohn was
ot a Deputy Public Defender, on
epartment of the Public Advocate
rred to in findings no. 3 and 4 is
e chain-of-command relationships
dings do not suggest that the

vises" regional office operations
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daily or that each regional office

management team daily.
We add to finding No. 5 t

regional office (R-3 to R-23). CI

means assistant chief investigator

SI means senior investigator;

investigator aide,

I me

IN is undefined

4.

"reports to" the state-level

he number of investigators in each
means chief investigator; ACI

; PI means principal investigator;
IA means

hns investigator;

; and IT means investigator

trainee.

Atlantic Region: 1 CI, 1 ACI, 5 PI, 2 ST

Bergen: 1 ACI, 3 PI, 1 I,[1 IA

Burlington: 1 ACI, 3 PI, oL SI

Camden: 1 CI, 1 ACI, 4 PI, 3 SI, 3IN

Cape May: 1 ACI, 2 PI

Cumberland: 1 ACI, 3 PI, O ST

Essex Adult: 1 CI, 3 ACI,| 4 PI, 6 SI, 5 I, 7IT

Essex Juvenile: 1 ACI, 4 [PI, and 1I

Gloucester: 1 ACI, 4 PI, gnd 1I

Hudson: 1 CI, 1 ACI, 5 PI|, 2 SI, 2I

Hunterdon: 1 ACI, 1 PI

Mercer: 1 CI, 10 PI, 1T

Middlesex: 1 CI, 4 PI, 1 |SI, 1I

Monmouth: 1 CI, 1 ACI, 7 |SI, 1I

Morris: 1 ACI, 2 PI, 1I

Ocean: 1 ACI, 4 PI

Passaic: 1 CI, 1 ACI, 6 HI, 1I, 1IT

Salem: 1 ACI, 1 PI

Somerset: 1 ACI, 3 PI

Sussex: 1 ACI, 1 PI

Union: 1 CI, 3 PI, 1 SI, |3I

Warren: 1 ACI, 1 SI

We accept the accuracy off findings no. 9-11 regarding job
descriptions. We clarify footnotq 8 stating that the job

description for chief investigaton
in a 1992 reclassification. The g
rather than a central office one 34

responsibility for locations besid

does not reflect changes made
hief title is now a regional one
nd chief investigators have no

es their regional office
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(1T21-1T23; 1T114).
investigators may make changes aff
without the approval of the deputy
office, but must seek the deputy’s

(3T53-3T54; 3T104-3T105). An assi
Essex Adult Region developed the c
investigations in that office (3Tl

~We accept the accuracy of
work assignments of chief and assi
generally. We will consider findi
later.

We correct finding no. 18
report form (P-2) used in regional

operations committee of chief and

We add to fin

ding No. 11 that head

ecting only investigators

in charge of the regional
approval of other changes
stant chief investigator in the
pmputer program for tracking
17) .

findings no. 12-16 concerning

stant chief investigators

ngs concerning Noreen Caterino

to state that the investigation
offices was developed by an

assistant chief investigators.

Assistant Director of Investigations James Irving acted as the

committee chair (3T17; 3T78-3T81).
accept the Hearing Officer’s findi

of investigations.

With that correction, we

ngs no. 17-20 concerning review

The Hearing Officer’s findings no. 21-24 concerning

interfaces between investigators a
corrected or modified.

Findings No. 25-31 concen
between the Investigations Directd
and assistant chief investigators.

Gevers holds the head investigatony

nd attorneys do not need to be

n the reporting relationships

r, William Gevers, and the chief
We add to finding no. 25 that

8 accountable for overseeing




P.E.R.C. NO. 99-60
investigations in their regional ¢
However, he works closely with the
the department and talks with themn

We add to finding no. 31
8, making it clear that while the

investigators serve as the raters

ffices daily (1T31-1T33).

m to facilitate the operation of
regularly by phone (2T80).

2 cross-reference to finding no.
chief and assistant chief

for PAR evaluations of

investigators beneath them, the deputy in charge of the regional

office rates the head investigator]
reviews those evaluations (1T91).

Findings no. 32-36 concer]
discipline and overtime. We add ¢
was an assistant chief investigata
office, Caterino brought up with G
variant of the investigator title
had the authority to correct the p
finding no. 36 to state that the O
final decisions imposing disciplin
although they may recommend to the
investigator be disciplined and th
would then be passed on to higher
Defender (1T72-IT73).
disciplinary action and does not b
do so (4T45-4T46). We also add tg
policy is established centrally (1
absence must be approved by the op

headquarters personnel (2T20).

and Gevers or his assistant

n personnel actions such as

o finding no. 33 that while she
r in the Essex Adult Region
evers the need for a bilingual

because she understood Gevers
roblem (4T13-4T14). We clarify
hiefs have no power to make

e on their investigators,
deputy in charge that an

at recommendation,

if approved,

levels ending with the Public

Caterino has never taken a formal

elieve she has the authority to
finding no. 36 that overtime
T99) and long-term leaves of

erations committee of
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Finding no.
neither Caterino nor John Collins,

Somerset County,

6T31-6T32).

Findings no. 36-42 discusg staffing.

no.

was frozen except for temporary positions (2T15).

finding no.

position began before Caterino bed

Hudson region (3T133).

fit into the Hudson office (3T59).

Findings no. 43 and 44 co

headquarters operations committee.

We add that chief investigators wh

committee before the 1992 reorgani

headquarters. H.O. at p. 5, n. 6.

Findings no. 45-47 concexn

supplies. We add that, subject tg
deputies, head investigators can \
purchase keys, film,
authority to purchase equipment h§
since a central purchasing system
3T65). As head investigators, Caf
any decisions on spending levels.

purchases without higher-level apQg

36 also conce

ever helped prepa

37 that at the time of the hea

41 that the process to

Caterino i

and similar minor items (2T109).

rns budgets. We add that
the head investigator in
re a budget (3T64-3T65;

We add to finding
ring, hiring in State government
We add to
create an assistant chief

ame chief investigator in the

s deciding how that title will

ncern training and the current
These findings are accurate.
o served on the operations

zation would have been from

n control of equipment and

the approval of their regional
se petty cash vouchers to

But their
s been considerably curtailed
was established (1T117-1T118;
erino and Collins have not made
Nor have they made any

rovals (3T65; 3TeS8;

6T32). We
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clarify finding no. 46 by stating

may ask that State cars be replacse

decisions about granting such requests

(4T44-4T45) .

Finding no. 48 concerns S

clarify this finding to state that

administrative fee to
headquarters meetings
assistant chiefs were not invited
attended a meeting at
the procedures for collecting and
procedures vary between regional g
deputy in consultation with head i
Caterino reviews periodic statemen
investigators in the Hudson region

collect these monies (3T49-3T50).

Findings no. 49-53 concey

the paragraph prefacing finding ng.

attending training sessions in Trs
investigations (4T11l). As the He3
state-wide manual sets investigat]
vary locally since court procedursg
3T138; 6T67). The record does nof
extent to which court procedures

extent to which head investigatorg

be charged d

with regiona

8.
that while a head investigator
d or reallocated regionally,

are made centrally

taff meetings. We correct and

the amount of the
lients was discussed at
1 deputies. Chiefs and

to that meeting; instead, they

which they wWere informed about the fees and

depositing the monies. These
ffices and are determined by the
nvestigators (5T132-5T135).
ts of amounts collected by
and reminds investigators to
n policy decisions. We add to
49 that investigators

nton receive handouts concerning
lring Officer found, however, no
ve procedures. Such procedures
s vary locally (1T19; 1T111;
specify or illuminate the

lictate local differences or the

t have exercised substantive
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discretion in adopting investigati
court rules. We clarify also thay
not authorized to resolve policy ¢
regions or non-investigative persd
any problems to their deputies (37
4T45) and may try to work out conf
investigators informally (3T137).
state that head investigators do n
change the way investigators are &
(3T54). We clarify finding no. 52
not help develop the policies adopy
conflicts of interest, press contg

(3T82-3T86; 4T41) and there is no

investigators did so (1T121; 2T11Z2;

no. 53 that Gevers informed head i
his concern that field representat

Office needed a career ladder for

agsistant chief titles (2T74-2T76)|.

whether or how they responded to

Finding no. 54 concerns (

9.

ve procedures to conform to
while head investigators are
uestions impacting on other
nnel and policies, they report
105; 3T137) or Gevers (1T32;
licts between attorneys and

We correct finding no. 51 to
ot need the deputy’s approval to
ssigned by type or location

by stating that Caterino did
ted at headquarters concerning
cts, and bilingual investigators
evidence that other head

3T90). We also add to finding

nvestigators at meetings about
ives in the Public Defender’s

promotion to the chief and

The record does not reflect

his concern.

aterino’s role with respect to

the Central Judicial Processing ("CJP") program in Hudson County.

Caterino’s expanded use of interns
do more field investigations (4T22
Finding no. 55 concerns

principal investigators and the sy

has freed up investigators to
-4T23) .
he non-supervisory duties of

pervisory responsibilities of
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head investigators.

chiefs entertain their investigato

record is silent on that question.

assistant chief investigator, one

investigator) represented all inve

come to Caterino since Caterino’s

problems, but she did take unspeci

to the chief investigator (4T7).

Analy

We do not fin

10.
i that the chief and assistant
rs’ step one grievances. The
However, when Caterino was an
shop steward (a principal
stigators. The steward did not
group of employees had no

fied representational concerns

sis

Article I, 919 of the New Jersey Constitution guarantees

public employees the right to orgamnize and to choose a

representative to present their pr

oposals and grievances. The

Employer-Employee Relations Act implements this guarantee by

entitling the public employees it

employee organizations and to havse

negotiate for them over their term

N.J.S.A. 34:13A-5.3;
Legislature sought to promote the
relations stability and to improve
granting employees a special means
over working conditions intimately

most notably their compensation.

Lullo v. IAFH

covers to form, join and assist
their chosen representatives

s and conditions of employment.
(1970) .

55 N.J. 409 The

public interest in labor
morale and efficiency by

of access to their employer

and directly affecting them,

Woodstown-Pilesgrove Reqg. H.S.
81 N.J. 582,

113-114

Bd. of Ed. v. Woodstown-Pilesgrovg Reqg. Ed. Ags’'n,
591 (1980); West Windsor Tp. v. PJE.R.C., 78 N.J. 98,
(1978) . The Legislature, however,

also determined that the
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11.

employer’s interests in determining governmental and managerial

policies without negotiations or t
decisionmaking justified restricti
or grievances that would significa
policymaking; requiring that super]

units apart from the employees the

employees from the Act’s protections altogether.

34:13A-3e; Ridgefield Park Ed. Ass

Ed., 78 N.J. 144, 163 (1978); West

1

N.J. 404 (1971). The Legislature
accommodations in seeking to prote
employees in negotiating over thei

working conditions and the interes

he risk of divided loyalties in
ng negotiations over proposals
ntly interfere with governmental
visors be placed in negotiations
y supervise; and excluding some
N.J.S.A.

'n v. Ridgefield Park Bd. of
Orange Bd. of Ed. v. Wilton, 57

thus made choices and
ct both the interests of
r own pay and other vital

ts of governmental employers in

having their policymaking deliberaltions uncompromised by divided

loyalties.

N.J.S.A. 34:13A-3(d) defi

nes public employees to "include

any public employee, i.e. any person holding a position, by

appointment or contract, or employ
employer...." The only exclusions
employee" are "elected officials,
commissions, managerial executives
Unless one of the four st
Act permits professional employees
N.J.S.A. 34:13A-5.3; N.J.S.A. 34:]

professional employees includes su

ment in the service of a public
from the definition of "public
members of boards and
and confidential employees."
atutory exclusions applies, the
and supervisors to organize.
3A-6(d). The category of

ch employees as "attorneys,
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physicians, nurses,

various types of physical, chemica

N.J.A.C 19:10-1.1.

the power to hire, discharge, disc

recommend the same." N.J.S.A. 34:
supervisors to organize, our Legis

viewpoint that employees can seek

engineers, architects,

Supervisors ar]

teachers,

13A-5.3.

and the

ipline or to effectively

By permitting

12.

1 and biological scientists."

 defined as employees "having

lature implicitly accepted the

to negotiate over their own

wages and working conditions without being disloyal in carrying

out their supervisory responsibililties.

v. NLRB, 330 U.S. 485,

"Managerial executives" are excluded from the Act’s

coverage.

persons who formulate ma
practices, and persons w

19 LRRM 239(7,

N.J.S.A. 34:13A-3(f) de

2399 (1947).

gement policies and
o are charged with the

responsibility of directing the effectuation of

such management policies

and practices, except

that in any school distrifct this term shall
include only the superintlendent or other chief

administrator,
of the district.

Our Supreme Court examined this ex

Auth. and AFSCME Council 73,

partially modified, but otherwise

Borough of Montvale, P.E.R.C. No.

and the agsistant superintendent

See Packard Motor Car Co.

fines "managerial executives" as:

clusion in New Jersgey Turnpike

150 N.J.

331 (1997). That case
approved standards set forth in

81-52, 6 NJPER 507 (911259 1981).

The Montvale standards hdd provided:

A person formulates polidies when he develops a
particular set of objectives designed to

further the mission of th
and when he selects a coy
among available alternati
the effectuation of polig
with developing the methd

e governmental unit
rse of action from
ves. A person directs
y when he is charged
ds, means, and extent
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The Supreme Court concluded that t
unduly restrictive, especially as
in which some managers might not p
yvet still have "significant power,

their own departments." Excising

NO. 99-60

of reaching a policy obje
oversees or coordinates p
by line supervisors. Si
executive must possess a
authority and independent

13.

tive and thus

licy implementation
ut, a managerial
exercige a level of
judgment sufficient

to_affect broadly the orq
or its means of effectuat

purposes. Whether or not
this level of authority m
determined by focusing on
three factors: (1) the re
that employee in his empl
his functions and respons
extent of discretion he e
at 508-509; emphasis adde

anization’s purposes
ion of these

an employee possesses
Ay generally be

the interplay of
lative position of
pyer’s hierarchy; (2)
ibilities; and (3) the
xercises. [Montvale
d] .

he underlined requirement was
ppplied to large organizations
ossess "organization-wide power"
discretion and influence within

that requirement, the Supreme

Court approved these revised standards:

possess organization-wide power,

A person formulates polic
particular set of objecti
further the mission of a

ies when he develops a
ves designed to
segment of the

governmental unit and when he selects a course

of action from among avail
person directs the effect

lable alternatives. A
uation of policy when

he is charged with develdgping the methods,

means, and extent of read
objective and thus overse
policy implementation by
Whether or not an employs
of authority may generalll
focusing on the interplay
(1) the relative position
his employer’s hierarchy;
responsibilities; and (3)
discretion he exercises.

While holding that a mana

hing a policy

es or coordinates

line supervisors.

e possesses this level
y be determined by

of three factors:

of that employee in
(2) his functions and
the extent of

[Id. at 356.]

gerial executive need not

he Supreme Court also rejected
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portions of the lower court’s opin
managerial executive definition tag
first-line supervisors and to adog
of all managerial employees who efi
The Supreme Court reasoned that th
is of less concern in the public 9
because public employees do not hag
employees have a much narrower scdg
employers are not seeking to maxin
employers and public employees sh3y
the mission of the organization.
Legislature had rejected a managen
proposed by Governor Cahill, that
"effectuating and making operativg
practices and had instead confined
persons "directing the effectuatid
practices."l/ The Court concluded
effectuation" connotes a higher 1le

"effectuating and making operativs

The Legislature simultaneoug
proposals of Governor Cahill
organizational rights to mat
favored. Those proposals if
supervisors; deleting the 17
executive exclusion in the g
superintendent-level employd
automatically deny represent
heads of departments and agq

14.

ion that would have expanded the
exclude all employees above

t the private sector exclusion
fectuate managerial policies.

e problem of divided loyalties
ector than in the private sector
ve a right to strike; public
pe of negotiations; public
iize profits; and public
lre a stronger common interest in
The Court also stressed that the
ial executive definition,
would have excluded persons

" management policies and

that part of the exclusion to
n" of such policies and
| that "directing the

vel of authority than does

-

Id. at 355.

ly rejected several other

that would have contracted

ch the private sector model he
jcluded denying representation to
imitation of the managerial

chool board context to

bes; and continuing to

ation to all heads and deputy
incies.
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Under Turnpike Authority,
executives and lower-level employd
case-by-case. Our analysis in ead
weight and interplay of multiple f
position in the hierarchy, functig
extent of discretion. Our goal wi
employee has the authority and acd
executive to formulate or direct 4

policies and practices.

We now apply the Turnpike

15.
the line between managerial
es will have to be located
h instance will focus on the
actors such as the employee’s
ns and responsibilities, and
11 be to determine whether the
ountability of a managerial

he effectuation of management

Authority standards to the

facts of this case. We begin by ¢
of chief investigators and assistg
hierarchy of the Public Defender’sg
discussion with some observations
Authority standards.

An employee need not be 3
be a managerial executive. But th
hierarchy and the fewer levels of
likely it is that the employee hasd
direct the effectuation of managen
examining the hierarchy, we will 3
positions of employees reporting

managerial executive; the more emy

and the higher and broader range g

xamining the relative position
nt chief investigators in the
Office. We preface our

about this part of the Turnpike

t the top of an organization to

e higher an employee is in the

decisional review, the more
authority to formulate or

lent policies and practices. 1In

1so consider the number and

0 an employee asserted to be a

loyees who report to a person

f positions they hold, the more
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likely it is that the person has n
And we will consider the extent to

participates in management-level ¢

and adopt managerial policies and

Rensselaer (Hudson Valley Communit

l6.
Anagerial executive status.2/
which an employee regularly
ommittees convened to discuss
Compare County of

strategies.

v College), 18 N.Y. PERB 3001

(Y3001 1985)

(Director of Learning

Resources who participated in

weekly meetings of college deans and served in president’s cabinet

formulated policy).
contemplated the possibility that
managerial titles would be eligiblj

limited the managerial executive €

We finally repeat that the Legislature

gsome employees holding
e for representation when it

xclusion in the school board

context to superintendent-level enmployees and when it limited that

exclusion in other contexts to emp
and practices or direct their effe
a managerial title in the employer
managerial executive.

The Office of the Public

staff located in Trenton. It alsd

headed by a deputy public defendern.

chief investigators in the regionsg
lines. With respect to personnel,

and investigative policy matters,

2/
supervisor or even a non-suf
managerial executive.

We agree with the State, however,

loyees who formulate policies
ctuation. Thus, merely holding

’s hierarchy does not make one a

Defender has a headquarters
has 21 regional offices, each
The chiefs and assistant
1 offices have dual reporting
administrative,

interregional

they report to William Gevers,

that a first-level
ervisor may still be a
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the Investigations Director in Tre
Gevers reports to the first assist
Smith, who reports to the deputy a
With respect to daily supervision
head investigators report to the d
of their office. The deputy evalu
Gevers or an assistant reviews tho

The head investigators ge
supervisors of employees in invest

vary, but usually there are five o

to an assistant chief or chief inw

17.
nton, or one of his assistants.
ant public defender, Thomas
gsigting the Public Defender.
and case-related matters, the
eputy public defender in charge
btes the head investigator and
se evaluations.
nerally appear to be first-level
igator titles.;/ Office sizes

r fewer investigators reporting

estigator.

Head investigators are not part of the Public Defender’s

management team for determining the budget.

Nor are they part of

the current headquarters’ operations committee determining

administrative and personnel matte
participate on a training committe
Director of Investigations.

We next examine the funct
chief and assistant chief investig
discussion with some observations
Authority standards.

We agree with the State t

an employer charges its employees

But in the six offices with
investigators, chief investi
supervisors.

3/

rs. Head investigators do

e chaired by the Assistant

ions and responsibilities of the
ators. We preface our

about this part of the Turnpike

hat it is right to focus on what

with doing. Job descriptions

both chief and assistant chief
gators appear to be second-level
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are presumptively important and ac
employee’s authority and accountab
dispositive: we must look at the a
authority, and relationship to man
the job title in question.
267 (1974); Montvale. But if empl
with exercising managerial executi
accountable for misexercising that
superiors occasionally override de

recommendations by some employees

the loss of managerial executive s

We reiterate Turnpike Aut

managerial executive need not exer

especially in a large organization
significant power, discretion and
Accord Gloucester Cty.,
1989). But breadth of authority i

consideration: the broader an empl

NLRB_v]|

P.E.R.C. No.

18.
rurate indicators of an
ility. They are not, however,
ttual job responsibilities,
hgement of the employees holding
. Bell Aerospace Co., 416 U.S.
pyees in that title are charged
e authority and are to be held
authority, then the fact that
cisions or reject

in that title will not lead to
tatus.

hority’s holding that a

cise organization-wide power,

, if that employee has
influence within a department.
90-36, 15 NJPER 624 (920261

s still a relevant

oyee'’s authority and the more

closely related to the central migsion of the organization, the

more likely it is that the employe

executive.i/

4/ Compare NLRB v. Louisville G
LRRM 2069 (6th Cir. 1985) (Qd

sufficient authority over fu

e is a managerial

as & Elec. Co., 760 F.2d 99, 119
ollution control analysts lacked

ndamental policy); Maccabees

Footnote Continued on Next Page
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We also note that the sta

executive does not require that an

formulating or directing the effec
policies. Compare Bell Aerospace
such a test). But in applying the

believe it is proper to keep in mi

concerns: the Legislature saw both

19.
tutory definition of managerial
employee be responsible for
tuation of labor relations
(rejecting NLRB’s adoption of
statutory definition, we

nd the competing legislative

a public interest in permitting

public employees to organize and negotiate over their own terms

and conditions of employment and &

representational rights to manager]

concern about divided loyalties.
over labor relations and personnel

as staffing, budgeting and financi

the concern about potential dividse

it is we will find an employee to

Finally, we note that emp

supervisor or professional employs€

reflect a greater degree of authorny

Footnote Continued From Prev

Mutual Life Ing. Co. v. NLRH

(6th Cir. 1985) (claims repq
authority limited to "relati]
Elec. Light & Power Co. v. N

public need to deny

ial executives because of a
The more power employees have
policies and such key matters
Al determinations, the greater
d loyalties and the more likely
be a managerial executive.
loyees are not excluded from the
Act simply because they have the authority normally exercised by a
e. Their responsibilities must

ity and accountability.

ious Page

, 757 F.2d 767, 118 LRRM 3173

esentatives not managerial since
vely unimportant areas"); Iowa
LRB, 717 F.2d 433, 114 LRRM 2526

(8th Cir. 1983) (quality con
sufficient authority over £y

trol inspectors lacked
ndamental policy).
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The job description for c
chief is in charge of investigativ
investigative staff within a regio
lists duties such as: supervising
field and office work; making assi
investigators, directing the prepa
training investigators; supervisin
reports and other work; supervisin
employees; and recommending hiring

and/or disciplining employees.

The job description for a

20.
hief investigator states that a
¢ work programs and

hal office. The job description
investigators in all phases of
pnments and instructing

ration of investigative records;
g and reviewing investigators’

g such operations; evaluating

, firing, promoting, demoting

ssistant chief investigator is

almost identical, but adds that the assistant works under the

direction of the chief investigato
the largest offices where there is
an assistant chief investigator.
chief acts as the head investigatag
assistant chief may also carry a ¢

Performance agreements fg
the first major work assignment ag
investigators in all areas of inve

The job descriptions and
head investigators with performing
responsibilities. Those supervisd

functions specified by N.J.S.A. 34

discipline -- and other functions

r. However, this is so only in
a chief investigator as well as

In most offices, the assistant

r. In smaller offices, the
aseload.
r both titles (R-40; R-41) list

supervising and directing staff

stigation and case preparation.

performance agreements charge

largely supervisory
ry functions include both
:13A-5.3 -- hiring, firing and

commonly performed by
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supervisors -- assigning work and

and evaluating employees; keeping

other personnel recommendations ab

At the same time, the responsibili

oversee their work unit as a whole

21.
bvertime; training, instructing
work unit records, and making
out individual employees.i/

ty of head investigators to

and to ensure the adequacy of

its work product can be seen as entailing a larger responsibility

than simply supervising each indiv

them.

idual employee reporting to

The responsibilities of head investigators are closely

related to the mission of the Offi
mission is to provide effective le
indigent persons in criminal procs
mission requires both an adequate
competent representation at trial.
provided at the regional office 1g
the regional offices have authorif

overseeing investigations on a dai

quality.

The National Labor Relations
its coverage and defines a s
having authority, in the int

transfer, suspend, lay off,
assign, reward, or disciplirp

regsponsibly to direct them,
or effectively to recommend

with the foregoing the exerd
a merely routine or clerical
of independent judgment. 29
supplied). Governor Cahill
definition of supervisors ar
so defined from the Act. Th
proposal.

ce of the Public Defender. That

gal representation for all

edings. Accomplishing that

investigation before trial and
Trial representation is

vel. The head investigators in

y and accountability for

ly basis and ensuring their

Act excludes supervisors from
upervisor as "any individual
erest of the employer, to hire,
recall, promote, discharge,
le other employees, or
or to adjust their grievances,
such action, if in connection
tise of such authority is not of

in nature, but requires the use
U.S.C. §152 (11). (Emphasis
proposed adopting this broader
id then excluding all supervisors
le Legislature rejected that
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The deputy public defende

each regional office.

decisions about regional office pr
the sphere of normal daily investi
investigators have the authority a

their investigations staff, but de

problems in personnel matters and

conflicts between attorneys and in

resolved informally, deputies have

resolving the disputes. Deputies

deciding whether and how to arrang

into work teams, but they consult

The authori

22.

r is the manager in charge of

Fy of head investigators to make
hctices does not extend beyond
qjative operations. Head

hd accountability to oversee
buties expect to be apprised of
particular cases. If there are
vestigators that cannot be

the responsibility for

hlso have the responsibility for

e attorneys and investigators

with the head investigators and

receive valued advice or recommendptions.

Head investigators do not

relations policies or budgeting, s

determinations.
headquarters. For example,

work on any financial reports, do

for reviewing budgets, and were ndg

determinations concerning staffing

record, there is little reason to

permitted to organize, would be ef

themselves or exercising budgeting

disloyally. We also note that hes
say on statewide policies concerni

political activities, press contag

Decisions about t

chiefs

have responsibility for labor
taffing, and financial

hese matters are made at Trenton
and assistant chiefs do not

not serve on the management team
t part of headquarter
ratios and layoffs. On this
fear that head investigators, if
fectively negotiating with

, staffing, or financial power

d investigators did not have any

ng conflicts of interest,

ts and gifts.
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We next examine the discr]

investigators.

about this part of the Turnpike Aul
A managerial executive ne

for signing off on policies, provi

effectively control what policies
their key components.

Super. 23, 36 (App. Div. 1996); 0Og

P.E.R.C. No. 98-120, 24 NJPER 212

P.E.R.C. No. NJPER Supp. 166

48, (

Univ., 444 U.S. 672, 683 (1980).
between the exercise of a manageri
effectively determine policies andg
staff positions to suggest coursesg
information. We will look to ses
discretion and power to call the g
directing their effectuation.

Unless a statutory exclus
supervisors, technical experts, arn
employees may exercise substantial
their areas of expertise and respd
to seek representation if they do
effectuation of managerial policig

Yeshiva at 690 n.30; Flinkote Co.,

(1975) ; General Dynamics Corp., 21

We preface our dis

See Turnpikld

23,
etion exercised by head
cussion with some observations
thority standards.
ed not have final responsibility
ded his or her recommendations

will be adopted by establishing

e Authority v. AFSCME, 289 N.J.

ean Cty. Utilities Auth.,
(929100 1998); Union Cty.,

§48 1970); NLRB v. Yeshiva

However, we will distinguish

al executive’s discretion to
the duty characteristic of

of action or supply

who has the effective

hots in formulating policies or
ion applies, the Act covers
d professional employees. Such
discretion and authority within
nsibility, yet still be entitled
not formulate or direct the

8 and practices. Compare

217 NLRB No. 85, 89 LRRM 1295

3 NLRB No. 124, 87 LRRM 1705




P.E.R.C. NO. 99-60
(1974); see also Rabban, Distingui

Covered Profesgsionals under the NL

24,

shing Excluded Managers from
RA, 89 Columbia L. Rev. 495

(1989); Note, Collective Authority

and Technical Expertise:

Reexamining the Managerial Employe

694 (1981). Also, an employee may

but not be a managerial executive
discretion must conform to establi

Co., 219 NLRB No. 42, 89 LRRM 1664

14

NLRB No. 569, 52 LRRM 1068 (1063).
for a level of managerial discreti
exercised by a supervisor, technic
employee, or an employee implement

The regional offices prov

 Exclugsion, 56 N.Y.U. L. Rev.

have considerable discretion,

if his or her exercise of that

Bhed policy. Bell Aerospace

(1975) ; Eastern Camera, 140

We thus will ordinarily look
on beyond that normally

Al expert, or professional
ing established policy.

ide the daily services of the

Office of the Public Defender without daily supervision by the

central office, although Gevers wg
investigators and speaks with them
delivery of investigative services
guidelines do not govern how inves
and investigative procedures vary
operate in each county. But the 1
head investigators have adopted oxn
investigative policies independent
the courts or the central office.
arise, head investigators generall

overseeing daily investigations ar

rks closely with the head
regularly by telephone. The
is decentralized: state-wide
tigations are to be conducted
according to how the courts
ecord does not indicate that
effectively determined

of requirements established by
So long as problems do not

y act independently in

d supervising and assigning
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investigators. But they must cons
regional office deputy or Gevers o
as requesting experts; reassigning
resolving disputes and changing 1li
attorneys and investigators; suspe
investigations; changing investiga
investigators; and responding to &
access to an investigator’s work.

or authority to resolve such probl

Head investigators also &

25,
ult with and defer to the

n any non-routine matters such
cases to another office;

nes of communication between
nding, prioritizing or reopening
tive procedures; disciplining
client’s complaints about

They do not have the discretion
ems .

xercise some discretion and

influence in responding to concerns and suggesting innovations

implicating both legal and investi
regard, we cite Caterino’s collegi
public defenders in creating work
investigators and working out prob
is the deputies in charge of the 1
responsibility and discretion to d
both legal and investigative funct

Head investigators also d
help plan curricula for all invest
somewhat from the role of a superv
employees. While such a role may
it does n

discretion and judgment;

employee a managerial executive.

gative functions. In that
2l interactions with deputy
units of attorneys and
lems in the CJP program. But it
egional offices who have the
etermine policies encompassing
ions.

erve on a training committee and
igators. That role differs
isor in training individual
require the use of professional

ot necessarily make that

Milwaukee Children’s Hosp.

Ass’n, 255 NLRB No. 130, 107 LRRM

1025 (1981) (staff development
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instructors not managerial); see a

26.

lso County of Rensselaer

(Coordinator of Human Resources re
personnel not managerial).

Finally, head investigato
committee that developed forms for
recording requests for investigati
investigations, and the time spent
subpoenas. These forms record bas
investigative policies.

Weighing these factors an
we conclude that chief and assista]
formulate management policies and
effectuation. We have fully consi
responsibilities are tied to the P
provide competent legal representa
oversee daily investigations in th
and must ensure the quality of tha
units they oversee are small -- ty
investigators -- and their respong
job descriptions and performance 3
supervisory. They appear to be 1g

determine whether subordinate inve

sponsible for training College

rs served on a past operations
regional offices to use in
bns, the results of

on cases and in obtaining

ic information rather than set

d considering their interplay,
nt chief investigators do not
practices or direct their

dered that these employees’
ublic Defender’s mission to
tion to indigent clients. They
e decentralized regional offices
t investigation. But the work
pically five or fewer

ibilities as set forth in the
greements are largely

w-level supervisors who can

stigators have done an adequate

job in specific cases or whether nore work is needed; but they

lack power to determine organizati

onally the means and resources

that will be committed to achieving the policy objective of
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providing competent representation|.
on the headquarters’ management te
committee and do not have effectiv

choices made by management officia

adopted, the courses of action to
levels and fiscal resources to be

offices, the deputy is the person

coordinating policy implementation

the office and resolving any inter]

problems.

While the deputies appe

27.
These employees do not serve
am or current operations
e power or influence over the
ls concerning the policies to be
pbe followed, or the staffing
hllocated. Within the regional
in charge and responsible for
among the different sections of

sectional conflicts or unusual

ar to possess the higher-level

of policymaking authority and accountability required by Turnpike

Authority, the head investigators

do not.

ORDER

The chief investigators &

are not managerial executives.8/

Chair Wasell, Commissioners Boose,
favor of this decision. None oppd

DATED: December 17, 1998
Trenton, New Jersey

ISSUED: December 18, 1998

6/ Given the parties’ agreemenf

be processed, we enter no fy

nd assistant chief investigators

BY ORDER OF THE COMMISSION

Wl n; dta
ﬁ;llicéggé;fﬁéaézZZ Stﬂéiéf:"
Chair

Buchanan, Finn and Ricci voted in
sed.

as to how the petition should
rther order.
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STATE OF

BEFORE A HEARI
PUBLIC EMPLOYMENT

In the Matter of
STATE OF NEW JERSEY,
Public Employer,

-and-

COMMUNICATIONS WORKERS OF AMERICAH

AFL-CIO,

Petitioner.

SYN

A Hearing Officer reco
chief investigators and assistan
Office of the Public Defender ar
the meaning of the Act. The chi
formulate policies. They have n
development. The chiefs and ass
first-level supervisors over the
such, they do not "oversee or co
line supervisors", a component o
set forth in Borough of Montvale
(11259 1980). In addition, chi
exercise discretion only in limi
ministerial.

Therefore, the Hearing
assistant chiefs are not manager
set forth in Mon;vale, nor under
Appellate Division in N.J. k.
461 (924218 1993), rev’d and rem
1996), certif. granted ____ N.dJ.

This is an interlocutor;
petition to represent third-leve]
of New Jersey in various departmg
pre-hearing stipulation, either j
exceptions in accordance with N.J{
the parties may choose to file e3
hearings have been conducted and
of the petitioned-for titles.

NEW JERSEY
NG OFFICER OF THE
RELATIONS COMMISSION

]

Docket No. RO-H-94-91

(Chief Investigators and
Assistant Chief Investigators-
Office of the Public Defender)

JOPSIS

ends that the Commission find that
chief investigators in the State
not managerial executives within
fs and assistant chiefs do not
effective input into policy
stant chiefs are effectively
regional office investigators. As
rdinate policy implementation by
the managerial executive test as
P.E.R.C. No. 81-52, 6 NJPER 507
fs and assistant chiefs may
ed areas which are primarily

fficer finds that the chiefs and

al executives under the standards

the tests established by the

P.E.R.C. No. 94-24, 19 NJPER

d 289 N.J. Super. 23 (App. Div.
(1996) .

y Hearing Officer’s Report on a

| supervisors employed by the State
bnts. Pursuant to the parties’
barty may now file interim

F.A.C. 19:11-7.3. Alternatively,
tceptions with the Commission after
reports issued with respect to all
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STATE OF
BEFORE A HEARI]
PUBLIC EMPLOYMENT
In the Matter of
STATE OF NEW JERSEY,
Public Employer,

-and-

COMMUNICATIONS WORKERS OF AMERICPE
AFL-CIO,

Petitioner.

Appearances:

For the Public Employer
Peter Verniero, Attorney
(Michael L. Diller, Ser

For the Petitioner
Weissman and Mintz,
(Clare Pessolano,

attqa
of cq¢

(Steven P. Weissman, of
HEARIN FFI

RECOMMENTI

On December 17, 1993, M4

Communications Workers of America
Certification and Amendments see}
negotiations unit of third-level
of New Jersey in various departme
275 employees in 62 titles in thd
It

to the petitioned for unit. g

NEW JERSEY
NG OFFICER OF THE
RELATIONS COMMISSION

Docket No. RO-H-94-91

(Chief Investigators and
Assistant Chief Investigators-
Office of the Public Defender)

b 7

I General
lior Deputy Attorney General)

brneys
punsel)
counsel, on the brief)

[ER’'S REPORT AND
DED DECISION

\)rch 29, 1994, and April 19, 1995,

), AFL-CIO filed a Petition for
fing to represent a collective
supervisors employed by the State

bnts. CWA proposes to include about

p

t proposed unit. The State objects

tontends that all of these employees

are managerial executives and th¢refore excluded from representation
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under the New Jersey Employer-Emp
34:13A-1.1 et seq.

On March 29, 1994, the D

Hearing. The parties stipulated
conducted and decisions sequentig
titles to answer the question of
Hearings concerning the chief iny
investigators in the Office of the

June 15, 16, August 19, 23, Octoy

1994.l/ The parties presented dag
filed post-hearing briefs by Febrn
which is th

recommended decision, e

alleged managerial status of chigf

investigators in the Office of th

3/

e
entire record,
FINDINQG

1. The CWA seeks to req

chief investigators in the Offics

er 18,

cuments,

loyee Relations Act, N.J.S.A.

irector issued a Notice of

that hearings would initially be
lly issued on certain groups of

their alleged managerial status.

estigators and assistant chief

Public Defender were conducted on
20 and December 1,

examined witnesses and

luary 26, 1997.2/ This report and

first in the series, concerns the
investigators and assistant chief

Public Defender. Based upon the

I £find as follows:

S OF FACT

)regsent about 35 chief and assistant

of the Public Defender.

This portion of the hearing
to N.J.A.C. 19:11-6.4, wher
Hearing Officer took a leay

Following the hearings, thsg
gsuspend processing of this
pursue settlement discussig
been successful, however,
decision.

[=

The transcripts of each sud
referred to ag "1T, "2T" ar
exhibits shall be referred
exhibits as "R-", and the 1

s was reassigned to me pursuant
| the originally designated
re of absence from the Commission.

b parties jointly requested we
matter to permit the parties to
bns. Settlement efforts have not
Ind the matter is ripe for a

fcessive hearing day shall be

i d so forth. The parties’ joint
to as "J-", the Employer’s
petitioner’s exhibits as "P."
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The primary mission of t

represent indigent persons chargg
criminal proceedings in New Jerseg

Organizational Structure

2. Until recently, the
part of the Department of Public
that department was abolished and
placed "in but not off" the New J
In the transition, a few small of
Public Advocate were also moved 4
the Mental Heal

of Disabilities Advocacy Officei/

Defender, namely,

these offices employ investigatox
and assistant chief investigators

3. The Office of the Py
public defender who reports to th
by Deputy Public Defender Ina Ley
assistant public defender, report
defender (R-1). Smith is assists
defenders, Dale Jones and Diana
Scully, a deputy public defender,

to headgquarters to assist Smith

4/ The Inmate Advocacy Office
Settlement were carried in

been abolished.

he Public Defender’s Office is to
d with indictable offenses in

VA (1T17; 7T11).

Office of the Public Defender was

Advocate. Effective July 1, 1994,
the Public Defender’s Office was

ersey Department of State (1T13).

fices formerly in the Department of

o the Office of the Public

th Advocacy Office and the Division
(7T10-7T11; R-24, R-26). All of

s, including chief investigators
(1T13-1T14) .

blic Defender is headed by the

le Governor (R-1). She is assisted

tisohn. Thomas Smith, the first
s through Levisohn to the public
td by two assistant public
fohnston (R-1; 1T86-1T88). Tom

has also recently been reassigned

1T86) . Although part of the

and the Office of Dispute
the transition but have since
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"management team", Scully does ng

positions in the chain of command

There is a regional Publl
21 counties (R-2 through R-23).
deputy public defender (the "depy
or one of his assistants (R-2 thn
supervision purposes, Smith has d
three geographic groups: one ared
and one to Smith directly (5T20-85
in size from the largest, Essex,
spread over two divisions, to thg
of 6 employees R-12).

(R-8, R-9,

4, In addition to the 1

six divisions, including the Inve

headed by the Investigations Dirg

Gevers’ office is located in head

Complex (1T30). Gevers reports f

deputy administrators assisting |
Smith considers the public defengd
himself, his assistant public def

5. The deputy supervise

5/

including attorneys, the invest

support staff (1T15, 1T68). The

5/
deputy public defender I o3

t appear to be one of the line
(1T86-1T87) .

ic Defender’s Office in each of the

Each regional office is headed by a

ty"),

who reports either to Smith

ough R-23; 1T15, 1T67-1T68). For
ivided the regional offices into
reports to Johnston, one to Jones,

T21). The regional offices range

with a staff of 124 employees
smallest, Hunterdon, with a staff

regional offices, Smith supervises

stigations Division, which is

ctor William Gevers (1T67).

lquarters in the Trenton Justice

o Smith (1T82). Gevers has two

jim -- Jim Irving and Bob Davis.

ler “managemént team" to consist of

fenders and Gevers (1T91).

ts his or her regional office staff,

tigations staff, and the clerical

public defender employs

The staff attorneys hold the civil service title assistant

r IT.
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approximately 167 investigators, [virtually all of which are assigned
to these regional offices (2T14). The investigators report to
either an assistant chief investilgator or a chief investigator,
depending upon the size of the rggional office. The staff
investigators hold the title invgstigator, senior investigator or
principal investigator, as deternined primarily by length of
experience (1T25).

6. CWA currently repregents the regional office staff
attorneys, investigators, and senior investigators in its State-wide
professional unit, the principal [investigators in its primary level
supervisors unit, and the clericgl support employees in its
administrative unit. The chief jinvestigators and assistant chief
investigators are unrepresented (J-1, J-2).

A "head investigator" ig in charge of the investigations
staff in each region (1T15, 1T21). In the ten largest regional
offices, a chief investigator fills the role of head investigator.
In the largest regions, the chief is assisted by one or more
agssistant chiefs. 1In the smallery regional offices, the head
investigator role is filled by anm assistant chief investigator
(1T22).§/ In some regions, the c¢hief and assistant chief have

independent responsibilities. F¢r example, in the Atlantic County

6/ Prior to a reorganization in 1992, all regional offices had
assistant chiefs directly sgupervising the investigative
staff. Chief investigator% worked out of headquarters and
supervised investigations staff in a cluster of several
regional offices (1T114, 1T20-1T23).
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office, the chief is in charge of

Section, while the.assistant chie

the Juvenile Section (1T21).

7. The chiefs and assistant
lines: for personnel, administrg
matters, they report to Gevers ox

case-related, day-to-day supervigion,

interface with the attorneys, th¢
the regional office (R-2 through

8. Chiefs and assistany
investigators in their regions an
Performance Assessment Review ("H
that regional office.
head investigator to discuss the
(1T91, 5T34-5T35, 6T31, 6T63). 1
chiefs report to a chief, the chi
evaluation is reviewed and signed
Job Descriptions

9. The civil service jg
investigators and the assistant (¢

were most recently revised in 19§

7/ John Collins, Assistant Chij
testified that R-29 accuraf

responsibilities of assistg

Gevers and

L

1

int chief investigators

investigators in the Adult

f supervises the investigators in

chiefs have dual reporting
tive and investigative policy

one of his assistants; for
including matters involving
y report to the deputy supervising
R-23; 1T31).
chiefs who act as head
e evaluated and rated on a
AR") by the deputy in charge of
the deputy meet together with the
evaluation, and Gevers signs it
n offices where the assistant

ef evaluates the assistant, and the

| by the deputy (5T33).

)b descriptions for the chief

hief investigators (R-28 and R-29)

2.1/ The job description for

ef in the Somerset region,
ely represents the
(6T53) .

Footnote Continued on Next Page
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chief investigator providesg/ that a chief:

...has charge of work pr
division or programs wit
offices...supervises inv|
performance of all phas
work; makes assignments

ograms and staff of
h...the largest regional
estigators in the

of field and office
nd gives instructions to

investigators, directs the preparation of
appropriate records of investigations; supervises
and participates in traipning for investigators;
supervises the preparation of and reviews

investigators’ reports

work operations; respons
recommending hiring,

evaluations,

d other work; supervises
ible for employee
firing,

promoting, demoting and/jor disciplining employees

(R-28) .

The chief investigator is requiregd to possess a bachelor’s degree

and five years field investigatid

of supervisory experience (R-28).
10. The job description
(R-29) provides,

Under direction of the (
charge of work programs
program or regional offj

Footnote Continued From Pre

Hudson Chief Investigator N
job descriptions for chief
reflective of the duties ar
titles, except that chiefs
review any financial report

The job description does ndg
a 1992 reorganization, sing
chiefs having regional resp
by testimony.

ns experience, including two years

for assistant chief investigator

hief Investigator, has
and staff of a division,
ce....

vious Page

joreen Caterino testified that the
and assistant chief are basically
d responsibilities of those

and assistants do not create or

s (3T32).

t reflect changes implemented by
e it inaccurately refers to
onsibility which is contradicted
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However, this job description is
who work in larger offices where

investigator. As noted above,

inl

accurate only for those assistants
they report to a chief

smaller regional offices, the

assistant chief acts as head investigator and reports to the deputy

and to Gevers, as do chiefs acting in the role of head

invegtigator.

The job description furt

of assistant chief investigators

chief investigators (R-29). The

requires a bachelors’ degree with

experience, and one year of supexn

All chiefs and
three of the six levels
sponsored by DOP (1T65,

11. According

supervises and directs the operat

(1T17). 1In larger offices, the (¢

head investigators are primarily

g

activities of the investigation
between the staff attorneys and
do not ordinarily carry an invest

offices, the assistant chief actsd

g

responsible for the supervision

investigative staff, and also caz

assistant
of certif
4T11-4T12

to Gevers

her describes the responsibilities
as identical to those described for
agsistant chief job description
four years field investigatory
visory experience (R-29).

chiefs have attended at least

ied public manager courses

~—
°

, the chief investigator "manages,
ions of the investigator staff"
hiefs or assistant chiefs acting as
responsible for coordinating the
taff and acting as a liaison

he investigators (2T120). Chiefs
igative caseload. In smaller
as head investigator, and is
Ind administration of the

'ries a caseload (2T120, 2Té69).
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For example, in Essex, which is the largest region both in

terms of caseload and employees,
administrative work and leaves th
investigative staff to the assisg
composed of an Adult Division and
The Adult Section has three assig
they are each assigned a unit of
easier (1T41, 1T42). The assist§
review and supervise the investig

In Hudson, Chief Investi
nine investigators (3T55). She i
newly created position in that rs
fully developed (3T59). Catering
Judicial Processing ("CJP") court
handles most of the administratiy
Work Assignments

12. The head investigat
and assigning investigations to t
the timeliness and quality of ths
investigator in each region devel
procedures such as case assignmer
procedures include methods of 1log
case assignments (3T116-3T117).
computerized in most regions, buf

(3T117-3T118). Smith explained f{

It and review methods (1T35).

lIging clients,

the chief does largely
e daily supervision of the
ant chiefs. The Essex office is
a Juvenile Division (R-28, R-29).
tant chiefs reporting to the chief;
investigators to make supervision
nts in the Adult Division assign,
ators’ work.
gator Noreen Caterino supervises
s aided by an assistant chief, a
gion whose duties have not been
also coordinates the Central
program and an intern program, and
'e matters (2T69-2T70, 3T41, 3T50).
or is responsible for prioritizing
he investigative staff and insuring
ir reports (2T118, 5T37). The head
ope and maintains daily operating
These
investigations, and
Case management procedures are

vary from region to region

hat there are no written guidelines
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or procedural manuals dictating i
review methods because the courtsg
differently. However, memoranda
periodically circulated to region

13. All cases are assig
from the courts. Persons charged
to the court for Public Defender
defendant’s indigency and, when 3
Public Defender’s Office for repn
appropriate form and the complain
Office, where a file is initiated
responsible for securing a copy d
it has not been provided. The ip
chief, assistant or the attorney
an investigation (3T12, 3T13, 3T9
chief assigns the case to an invg
processing and preparation of thsg

14, The assigned invest
interview with the client,

office. He reviews the allegatig

=

client of the charges, and gets a
surrounding the incident leading
investigator secures the client’s

and attempts to collect a $50 ady

eithex

10.

nvestigation case assignment or

in each County operate somewhat
setting standards and policies are
al staff (1T19, 1T34, 1T71).
ned to the regional office directly
with criminal offenses can apply
services. The court evaluates the
ppropriate, assigns the case to the
esentation. The court sends the
t to the regional Public Defender’s
The head investigator is

-

f the complaint from the court if

lvestigation process begins when the

completes a form (P-1) requesting
5-3T96). The chief or assistant
stigations staff member for

case for trial (1T17).

igator initially conducts an

at the jail or in the regional

ms in the complaint, advises the

detailed report of the events

to the charges (1T18). The

signature on reimbursement forms

inistrative fee (1T18).
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Once assigned, the invedtigator has discretion, under the
supervision of the head investigator, on how to best prepare the
case for trial. 1In addition to interviewing the client, typical
investigations may also include ijnterviewing victims and witnesses,
reviewing discovery materials, fdllowing up on leads, taking
photographs, making diagrams and measurements of the crime scene,
and requesting experts to review |the crime scene (1T37, 3T20).

15. Requests for investligations also come from outside

"pool attorneys" or attorneys frgm other regions handling "conflict

cases."g/ The investigators are |also periodically assigned to
handle "service requests" -- tasKs which are not part of a specific
case investigation -- such as sulpoena service, file deliveries, and
client transport (2T24). Servicg requests may come from the

attorneys, the deputy or headquanters. The chief or assistant chief
investigator assigns these based [upon investigators’ availability
(3T25, 3T11).

16. The method of assigning investigators varies from
office to office. 1In some officgs, a new case is assigned directly
to an investigator and an attorngy on a rotational basis (1T20,
1T36). But in most offices, the |head investigator assigns

investigations cases to the invegtigative staff directly. The

9/ Conflict cases occur when there are multiple defendants.
The first defendant is assjgned to the attorney in that
regional office, while other defendants are assigned to an
attorney from another regignal office or contracted out to a
pool attorney (5T45).
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assignment decision is based on the nature and complexity of the
investigation requested and the investigator’s experience and
caseload (1T19, 1T36, 3T19, 5T54-[5T55, 6T25). The head investigator
maintains a log of the investigafion assignments (2T23).

Review of Investigations

17. The head investigatjor insures that the investigations
are completed on time. Assistant] Chief John Collins, the head
investigator in the Somerset Cournty region, sets a completion
deadline for his investigators (4T25). Hudson County’s head
investigator Noreen Caterino reqyires her investigators to give the
assigned attorney a status reportl on outstanding cases beyond their
requested return date, explaining why the investigation has not been
completed (3T106).

Further, the head investligator insures the quality of the
investigations and written reportgs (3T19, 3T109).

18. The investigator cgmpletes a summary of the
investigation on the request form (P-1), a full investigatory report
(P-2), and an activity sheet (P-3) accounting for his time for
billing purposes (3T98, 6T19-6T2(Q, 6T54). The head investigator
signs each investigation report, |on a standard form which was
developed by the headquarter’s Operations Committee (3T17, 3T100).
Caterino reviews each investigatgr’s report, while Collins checks
them randomly (3T19, 3T10). When Caterino feels that the
investigation is incomplete or the report deficient, she returns it

to the investigator for further jnvestigation. When she is
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satisfied, she closes the investi
the assigned attorney (3T19-3T20,
attorney wants additional investi
Assistant Chief Collins returns 4
6T59) .

19. Investigators may 4

cases (1T38). The chief or the 3
regularly with the investigators
and give assistance and direction
solutions for problem witnesses ¢

assigned attorney to get clarifig

13.

gation and submits the report to

3T98). In Somerset, if the
gation or further interviews,

he file to the investigator (6T26,

ave 35 to 40 open investigation
gssistant chief investigator meets
to review the status of their cases
(1T38, 3T26). He may suggest
r suggest a conference with the

ation on a request. For example,

Caterino will meet individually with an investigator if she believes

he is carrying too many outstandi
Sometimes as a result of this med
action for the investigator to gs
moving, the chief or assistant c}
investigation would be unproductij
(1739, 2T110). These meetings al
address an inequitable distributi

20. The chiefs and assi
investigative staffs collectively
procedures, vouchers submission,
maintenance and assignment, attoi
obtaining information (3T27, 3T29

investigative staff monthly (3T5(

ng investigations (3T107).

ting, Caterino directs a course of
t old cases closed. To keep cases
lief may decide that continuing

ve and may close the investigation
so enable the head investigators to
on of assignments (2T23).

stants periodically meet with their
r to discuss office and call-in
mileage tracking, vehicle

'ney complaints, and problems over

) .
) .

Chief Caterino meets with her
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Interface with Attorneys.

21. The chief or assist
the investigative staff and the 4
often consults with attorneys con
investigations (3T50).

22. If the assigned att
investigation, that request is md
chief, who would likely assign tH
investigation. Central Office pdg

be honored (1T49, 1TS4, 3T23).

The chief or assistant g
the investigators and the attorns
call the chief to request that ap
transport witnesses (1T57).

23. When the head invegd
conflicts between the attorneys 3
the deputy to intervene, or he mj
attention (3T21-3T22). For insts
to reopen an investigation after
(3T108). Another such problem oqg
the investigators enough time to
(3T28) . When Caterino felt that
tying up her investigators with 1
remedy the problem. The deputy 3

attorneys in a staff meeting (3T

14.

ant chief acts as a liaison between

ttorneys (1T57). Chief Caterino

cerning problems with

orney seeks additional
de through the chief or assistant
e same investigator to the second

licy dictates that such a request

hief also acts as a liaison between
ysS in court; attorneys frequently

investigator serve subpoenas or

tigator cannot directly resolve
Ind investigative staff, he may ask
y bring the problem to Gevers’
nce, an attorney will sometimes ask
the chief authorizes its closing
curs when the attorneys do not give
complete the investigations

the attorneys were too frequently
rush jobs, she asked the deputy to
ddressed the issue with the

09,

3T110). If the deputy does not
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resolve the problem to the head i
head investigator may contact Gev

24. Requests to have an
another regional office because o
clients and witnesses must be brg
Assistant Chief Collins had such
and Gevers reassigned the investi
(6T22-6T23) .

The head investigator all
attorney or the deputy about the
Reporting to Gevers

25. Gevers has divided
into three sections for better cg
supervise a section of the State.
contact with the chiefs and assid
(1T31) . Gevers works closely wif
and regularly speaks with them by
Gevers or his assistant occasiong
(2T32, 2T76,

7T80). The chiefs 4

decisions, advice or information

personnel problems, equipment, c4g
investigators from other regions

(1T31). Gevers sometimes refers

appropriate chief or assistant ch

15.

nvestigator’s satisfaction, the

ers about it (3T120).
investigation reassigned to

f a conflict of interest between

ught to Gevers’ attention.

a situation in the Somerset region,

gation to another office

so consults with the assigned

need for experts (2T102).

the regional offices geographically

ntrol. He and his assistants each
As a result, Gevers has direct

tant chiefs in the northern area

h the chiefs and assistant chiefs

phone (2780, 1T33, 3T122-3T123).

lly visits the regional offices

ind assistant chiefs call Gevers for

concerning such matters as

rs, expert witnesses and assigning

to handle multi-defendant cases

complaints from clients to the

ief to handle (1T32).
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26. Gevers occasionally
geographic section to meet with

discuss office operations, staffj

workload demands and any problems

Gevers’ last visit to th
precipitated by a client’s complg
investigator’s work (4T47). Gevs

investigator, the chief, and the
Gevers instructed the deputy to |
requests for investigation throug
the investigators (4T48).

27. The chief or assist
regional office submits a monthly
R-37) to Gevers showing the inveg
month, including the number and f
number completed, and number and
(1T30, 1TS52,

6T55). In larger r¢

task to their assistant chiefs,
(3T42-3T43) .
28. While the deputy pu

regional office, the extent of t}

Gevers testified that he al
"policies" and "management
with them, and reviews soms

get a feel for what is goinpg on"

too generic to be given any

chiefs have input into polil

16.

r vigsits the regional offices in his
he chiefs and assistant chiefs and
ng shortages, ways of meeting the
they may be having.lg/
le Hudson regional office was
1int about access to the

brs met with the assigned
deputy (4T47). The result was that

jave the attorneys submit written

jh the chief instead of directly to

tant chief investigator for each
r activity summary (R-32 through
ttigations staff workload for the
type of investigations requested,
type of service requests handled
tgions, the chiefs delegate this

then prepare a consolidated report

iblic defender is in charge of a

e deputy’s involvement with the

80 occasionally discusses

of the investigations operations"
e investigations files "just to
(1T64). This statement is
y real weight in showing the

cy.
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investigations staff is to coord:
the head investigator, handle cor
keep the investigations staff up
(1T48-1T49). Deputy Patricia Kay
chief investigator to take respor

supervision of the investigative

apprised of problems as they occy

Deputy Kay'’s involvement

concerns specific investigation (

(5T36). She mediates disputes b4

17.

lnate investigative problems through
plaints about investigations, and
to date about procedural changes

r in the Morris region expects her
)sibility for the day-to-day

staff, but she also expects to be
lr (5T114-5T115).

with the chief investigator

rases and personnel problems

btween the attorneys and the

investigative staff over requestg which the investigators feel they

given inadequate time to completg

The deputy is also respq
regional office staff, including
29. In some instances,

chief’s assignment of an investig

3

(5T36) .

nsible for time records of the
investigators (2T117).

the deputy has overridden the

jation. In Essex, when an attorney

expressed concern over the assigmment of an inexperienced

investigator, the deputy mediateq

chief ((5T49, 5T50-5T51). The dg
a chief’s assignment of an invesf

discuss the matter with Gevers (§

become involved in the assignment

times (5T66).
30. The Hudson region (

the assignment of investigators.

Il the disputed assignment with the
bputy has the authority to override
figation, but the chief could

bTH2) .

As deputy, Kay has only

of investigation cases five or sgix

leputy has also become involved with

The chief and the deputy discussed
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whether the assignment of investi
rotationally or permanently assid
situation, the deputy told the ck
assigning service requests becaus
procedure was ineffective (5T57) .

assignment of an investigator to

to rotate the assignment; Kay tol

inappropriate and directed him tg
Evaluations (PARS)
31. Investigators are e

The PAR evaluation format was crg
Personnel. The PAR evaluation cj
are measured was developed by Gey
with a personnel officer (2T111) |
serves as the "rater" for invest]
add items to the standardized evs
investigator’s special assignment
2T120,

2T122). After the rater (

evaluation, it is then submitted
Gevers and to the Department’s pg
2T58-2T59, 6T63).
Personnel Actions

32. Chiefs and assistar
hiring authority. Candidates foz1

appointed from a civil service 1f

18.

gators to court runs would be done

ned (5T56, 5T126). In another

lief to change the procedures of

e the deputy believed the existing
Deputy Kay also interceded in an

the CJP court when the chief wanted

d the chief that the timing was
wait (5758, 5T128-5T130).

valuated twice annually (6T77).

ated by the State Department of

fiteria against which investigators

rers and his assistant, together
The assistant chief or the chief

gators’ evaluations. The rater may

1luation criteria to consider an

s or area of specialization (2T111,

tompletes the investigator’s

then to

to the deputy for review,

rrsonnel office (1T47, 2T54,

it chiefs do not have independent
r investigator positions are either

st or hired provisionally from
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applications and resumes sent to
criteria for investigators is setf
Personnel and is included in the
Gevers or his assistant conducts
applicants and then sends approvg
for an interview with the deputy
1T106, 3T74, 5T98). The deputy &
provide Gevers with feedback aftg
5T100) .

33.
aggressively recruiting latino in
variant of the investigator title
approval. Gevers is responsible
(1T120).

34. Once hired, new iny
by the deputy and the region’s hg
investigator is responsible for (
training and will ordinarily assij
investigative staff to act as mer

35. Investigators are j
regional office to another, eithd
(1T120-1T121). Head investigatos
promote investigators. Caterino
recommending the provisional proj

(4T37). Gevers makes a recommend

The public defenden

19.

headquarters (1T122). The hiring
by the State Department of
approved job description (1T106).
initial interviews with the

td candidates to a regional office
and the head investigator (1T104,
ind the chief or assistant chief
br the interview (3T73, 3T76-3T78,

recently approved a policy of

t with the Department of Personnel

for implementing this policy

bad investigator (5T102). The head

lgns a senior member of the

\tor to the new employee (5T103).
bromoted frequently from one

br permanently or provisionally

's have input into the decision to
has written letters to Gevers
hotion of certain investigators

lation to Smith on all promotions,

jvestigators by creating a bilingual

restigators are given an orientation

jeveloping the new hire’s on-the-job
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who passes the recommendation on
approval (1T103-1T104).

36. The chiefs and assi
impose discipline; all disciplinse
referrals for counselling, must d
approved by the public defender
recommend to the deputy that an i
If the deputy agrees, the matter
the public defender (1T73).

The public defender’s cy
compensating overtime is to give

not cash payment (2T16). The chi

approve investigators for overtinme work (2T16).

use of their compensatory time of

assistant chief (2T17, 2T116). 1
investigators’ use of sick, vacat
although requests for long-term 1l
Operating Committee in headquarte
Budgeting

Chiefs and assistant chi
the budgeting process. The devel
defender’s budget is done State-w
headquarters to maximize resource

prepare nor are they given a sep4g

20.

to the public defender for final

stant chiefs have no power to
, including reprimands and

ome through Smith and must be

1T74, 7T83-7T86). The chief may
nvestigator be disciplined (1T72).

would be referred through Smith to

rrent policy with regard to

the employee compensatory time off,
efs and assistant chiefs frequently
The investigators’
f is arranged through the chief or
he head investigator approves the
ion and personal leave time (2T19),
eaves must be approved by the

rs (2T20).

efs have only negligible input into
opment and monitoring of the public
ide through the operations staff in
8. Each regional office does not

rate budget (5T36).
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The deputies heading eadg
"wish list" of potential budget 3
may ask for input from their head

wish list (1T89, 3Té65).

Staffing

Decisions on the allocat
offices are made by Smith (5T82) |
authority to make decisions on ir
personnel matters -- those decisi
assistant public defenders, with
5T18). Smith and his assistants
regional offices which key the ny
number of sitting criminal judges
operating below this ratio, the ¢
not being promptly assigned.
even the regional deputies, have
staffing decisions.

37.

Gevers reviews the

the case load numbers, completed

determine whether the regional of
(2T21). If a regional office apj
the head investigator to discuss

38.

If the head investil

insufficient to keep pace with wqg

with the deputy or ask Gevers foj

r more staff (1T98).

21.

h regional office are asked for a

tems (1T79, 1T86). The deputies

| investigators in preparing the

ion of staff to the regional

For example, Deputy Kay has no

jvestigator staffing levels or other

ons are made by Smith and his two
input from Gevers (5T9-5T11, 5T24,

have set staffing ratios for the

imber of staff positions to the

(5T19). When the Esgsex office was

ourts complained that cases were

The chief and assistant chiefs, and
little effective input into
monthly activity forms, including

by each regional office to

fices are sufficiently staffed

bears understaffed, Gevers contacts

staffing (2T21).

gator feels his staff is

prkflow, he may discuss the problem

However, the
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record shows that their staff redg
11/

[uests were usually denied
(3T130) .

39. Decisions on implenenting a staff reduction are also

made at the headquarters level. |The most recent lay-off involving

investigative staff occurred in 1992. The public defender asked

Smith to work with other central |[office management and develop a

plan. Smith looked at regional qffice caseloads and also solicited

input from Gevers to decide wherg to reduce staff. The chiefs and

assistant chiefs were not consulged (1T76-1T77).

40. Gevers recently redommended through Smith that the

public defender seek Department qf Personnel approval for bilingual

variants of the investigator titles (2T112, 4T13-4T14). Gevers also

rs in other sections of the former

recently recommended that mediatd
Public Advocate’s Office be reclg
titles series (2T112). Further,

the investigators in the recently

Gevers testified that he cd
investigators from another
hire temporary workers (1T9
does not show that the chise
have ever been granted. Oy
Assistant Chief Collins reg
additional investigator to
member of his staff functig

State-wide polygraph expery.

denied (6T69). Caterino tdg
has been limited to "whinirn
more investigators (3T71).

investigators resigned, Cat
employee. Although Gevers

from a lay-off list to ints
her that the positions woul

ssified into the investigator
Gevers and Smith recommended that

abolished Parole Bureau be

uld temporarily reallocate

office or, with Smith’s approval,
8-1T100). However, the record
fs’ requests for additional staff
er the last three years,

eatedly asked Gevers to assign an
the Somerset office because a

ns virtually full-time as the

Collins’ requests have been
stified that her role in staffing

g to headquarters" that she needs
When one of the Hudson

erino asked for a replacement
initially supplied her candidates
rview, he subsequently advised

d have to remain unfilled (4Tie).
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reassigned and integrated with of
public defender implemented thesse
assistants did not contribute ing

41. Shortly after Caten
Hudson region, an assistant chief
recommendation from Gevers to Smi
decision to create that position
would take, such as whether the 4
Chief Caterino does not believe g
assistant’s caseload without firs
4T17) .

42. Chiefs have had ing
to arrange the attorneys and invg
example, the Essex deputy decided
staff into work units, each head¢
with a unit of attorneys to make
The deputies have relied on the d

consideration of the investigatoxn

bilingual abilities (5T104-5T105)|.

Training

43. Training for invest
training provided by headquartersd
Training Committee, chaired by I
Jim Davis, is composed of chiefs

selected by Gevers and serve rot3g

23.

her investigators staff. The

recommendations. Chiefs and

ut towards these decisions (2T114).
ino was appointed chief in the
position was created based upon a
th. Caterino had no input into the

nor what role that new position
ssistant would carry a caseload.

he has the authority to reduce the

t consulting with Gevers (3T133,

ut into decisions made by deputies
stigators into work teams. For

to rearrange the investigations
d by an assistant chief and teamed
workflow more manageable (3T125).

hief’s input with regard to

s’ skills, experience levels and

igators consists of some formal
and on-the-job training. The
vestigation’s Assistant Director
and assistant chiefs which are

tionally. The Training Committee
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develops the training program cuxy

and the training schedule. Geven
curriculum and schedule to Smith
first level of formal training igd

12/

investigators, and covers the

defense, law, and evidence (1T26,
hand-out materials and a manual d
investigation (4T11l). There are
senior, experienced investigative
investigators, assistant chiefs,
experienced investigators, such 3
arson, drugs, and pathology, are
(1T109-1T110,

6T43). The Trainirn

selection of trainers, e.g., outs
and members of the senior investi
2T85-2T88, 4T11l, 4T18-4T19). Thq
developing training for report wy

44. The chief and assis
training for new investigators (4
chief assigns a senior investigaf
to train new investigators about
interviewing techniques, dealing
3T]

court personnel (2T64, 2Ti21,

12/ The last formal training £q
principal and senior invest

(4T52) .

24.

riculum, including course outlines,
8 reviews and submits the training
for approval (1T27, 6T42). The
taught by senior
basics involved in criminal
3T33). Investigators are given
etailing the points to cover in an
also advanced training courses for
staff members, including principal
and chiefs. Specialty training for
8 DNA training, identification,
performed by outside trainers
g Committee also has input into the
ide specialists, staff attorneys,
gative staff (1T29, 2T82,
Training Committee is currently
riting (2T91).
tant chief design on-the-job
T10-4T11). The chief or assistant
ive staff member to act as mentor
methods of delivering subpoenas,
with clients, and interfacing with

3-3T35).

br new investigators was done by

igators using a panel format
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Operations Committee

The Operations Committese
chaired by Investigation’s Assist

committee makes recommendations t

administrative matters,
(1T111). At one time,
an "operating committee." While
committee,
Department personnel.
was ever completed.

gsubpoena form (P-4) and a new fil
that operating committee has not
(1T645,

2T20-2T21, 3T78-3T80).

Control of Egquipment/Supplies

45. The purchase of equ
requisition process through headg
assistant chiefs have no purchasi
a reimbursement voucher even for

photographic film and keys (1T117

may ask for equipment replacement

13/ I believe that the operatir
on is not the same in purpd
now referred to by Gevers
composed of central office

recommendations to the publ

g

and is cg

chiefs and

it worked on standardi

This committ

25.

today is a group of managers,
ant Director Jim Irving. This
o the public defender on
mposed of central office personnel
assistant chiefs participated on

Caterino was a member of that

zing the exit interview process for

Caterino was unaware of whether the project

ee also created a universal

e jacket format (4T54). However,

met for a number of yearsl;/

ipment and supplies is done by a

[uarters (1T116). The chiefs and

ng authority. The deputy must sign

petty cash expenses such as

2T109, 3Te65-3T66, 5T39). Chiefs

’

such as tape recorders through

lg committee that Caterino served
bse or structure as the committee
s the "operations committee",
personnel and making policy

lic defender.
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headquarters, but the requests axy

deputies are authorized to order

director of administration in headquarters.

are not always approved (5T39).
transcripts when they believe it
The deputies can commit to expert
Smith (5T40). Investigator’s ouf
witnesses must be cleared through
reimbursement vouchers must be ap
46. The chiefs and assi
allocation of State cars to theirn
of her region’s two assigned carsg
asked Gevers to have the car repl
(3T139, 4T44-4T45). The chief ig
assignment of the available Statsg
47. When a head investi
expert as part of an investigatig
to secure an expert from another
outside consultant (2T34). The B
in-house experts in narcotics, £i
polygraphs, scattered throughout

authorizes the use of investigati

14/ Caterino testified that evd
equipment such as tape recd

have it (3T67).

26.

14/ e

e not always granted.
supplies through the Department’s
However, these orders
The deputies may order court

is appropriate (1T116, 5T40-5T41).
witnesses only after approval from
-of-State travel to interview

Smith (1T95). Travel
proved by the deputies (3T68, 4T42).
stant chiefs have no say about the
regional office (3T28). When one
was lost to an accident, Caterino
aced; her request was denied
responsible for the daily

cars to staff (1T59, 3T28).
gator needs the services of an
n, he makes a request to Gevers’
regional office or to hire an
ublic Defender’s Office has
ngerprint, video, arson,
the State. Gevers or his assistant

ve experts depending on

ry time she tries to order
rders, she is told she cannot
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availability, technical expertise

(1T96, 2T35, 2T97-2T99, 4T49, 4TH

the use of outside experts (2T35)|.

Staff Meetings

48. Gevers does not hol
(2T26) . He occasionally conductg
and assistants to discuss pending
situations,

court decisions, and

6T48, 6T62; R-38 & R-39). One su
of the impact of State travel poll
use and assignment of State cars

At another staff meeting
fees and cost-saving measures wit
(2T30, 6T46; R-39). At a recent
Irving and representatives from t
reviewed the proper technique for
the chiefs and assistant chiefs (
involved a discussion of the merg
titles with the investigator titl
had already been made without inp
(3T62). Staff meetings are prima
by chiefs and assistant chiefs an
3T63-3T64) .

The chiefs and assistant]

attend meetings with the deputy d

27.

and financial considerations

7

7). Smith has final approval on

d regular meetings with his staff
a staff meeting among the chiefs
personnel matters, budget

administrative matters (2T26-2T27,

ch meeting involved a explanation
icies on regional offices and the

(2723, R-38).

, Gevers discussed administrative

h the chiefs and assistant chiefs

staff meeting, Gevers, Davis,

he agency’s personnel department
completing PAR evaluations with

6T45). The most recent meeting

er of the field representative
es (6T50); however, that decision
ut from the chiefs or assistants
rily informational; recommendations

e rarely solicited (6T75,

chiefs are occasionally asked to

ommissioner or Smith when
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State-wide issues are discussed
Department decided to impose an &
open a file, a meeting was held 4
and the methods of collecting the
procedures for collecting the fee
each region, as it is a function
(5T133-5T134) .
Policy Decisions

There is no State-wide p
are to be conductg

investigations

guidelines are handed out to new

training. The head investigator
investigations staff unless it in
3T105, 3T138).

prioritize the level of investigd
investigations, or limit particip
of the deputy (3T71).

49. Caterino described

factual. For example,

as an assilstant chief,

28.

5T41). For example, when the

dministrative fee on clients to
o discuss the amount of the fee,
money (5T43, 5T131-5T132). The
was left up to the deputies in

of who sees the client first

rocedures manual on how

d or reports written, although
investigators during their

has authority to direct his or her

pacts on some other area (1T111,

But the chiefs arld assistants have no authority to

tion cases, suspend field

ation in CJP court without approval

her input into policy decisions as

she informed Gevers

that the investigative unit in Egsex was seriously understaffed.

Gevers decided that the Bergen and Essex regions would share an

investigator. The Chiefs in each
of the investigator’s time (3T91-
50. John Collins testif

are dictated in part by the metho

region worked out the scheduling
3T92) .
ied that regional office procedures

ds by which the courts function in
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that County (6T68). To seek a cha
assigtant would make a recommenda
For example, Collins has no authd
lines between attorneys and invesd
attorneys to only communicate wit
to come from the deputy (6T74).
not changed procedures (6T74).
51. When Caterino becan]
to the deputy that investigators
attorneys, clerks and court persd
implement the team approach expexn
(3T752-3T753, 4T28). Chiefs and ad
change the method of assigning in
approval (3T54). They may decids
require investigators to call in
investigators’ work more often.
change requirements about the us¢g
on opening files or method of con
Decisions concerning the allocati
would require the deputy’s approv
Memoranda are frequently
concerning such policy issues as
activities, and accepting gifts
52. The chiefs and assi

Department’s policies about staff

29.

nge in procedures, the chief or
tion to the deputy (6T56-6T57).
rity to change the communications
tigative staff to require the

h him. Such a decision would have

As an assistant chief, Collins has

e chief in Hudson, she recommended
be paired into teams with the
nnel. The deputy agreed to
imentally for six months
sistant chiefs have no authority to
vestigations without the deputy’s
procedural matters; they could
more often, they could review
Chiefs and assistant chiefs could
of State cars, change procedures
ducting investigations (3T54).
on of investigators to CJP court
al (3T54).
igsgued from headquarters
conflict of interest, political
6T65) .
stants had no involvement in the

conflicts of interest. A




H.O. NO. 97-2

recently adopted policy about investigators’

was ordered by the Commissioner’g
(3T84, 4T41). The chiefs were ng
to recruit bilingual investigaton
53. In 1992, Gevers red
representative supervisors in oth
Advocate’s Office should be consdg
assistant chief titles to provids
representatives. The chiefs and
that decision. The Commissioner
Personnel approved the decision
CJP Court
54. In Hudson, Chief Cd
investigative staff’s interaction
Processing ("CJP") Court and meet
and Prosecutor’s personnel to res
which involves the use of a vided
initial interview of the defendaj
(3T46-3T49). Caterino directly s
investigators assigned to the CJJ
Caterino is working with

logistical problems associated wij

15/ Inmates are kept at the Cot
investigators through vided
before a judge and bail is

(4T20) .

30.

Office; the chiefs had no input
s (3T86, 3T90).

ommended that the field

er divisions of the Public
lidated with the chief and

a career ladder for field
assistant chiefs had no voice in
and the State Department of
2T74, 2T75).

lterino coordinates the

| with the County Central Judicial
s regularly with the County jail
olve problems with that program,

p linking system to conduct the
lts prior to arraignment
Jupervises the interns and

P court (3T44).l§/
i the deputy to iron out the

lth investigations being done by

Inty jail and meet with
b link-up. They are arraigned
set, also through video link-up

contacts with the press

t involved in developing the policy
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this method (4T27, 3T43-3T44). Cd
the CJP court, but will recommend
take over some of the CJP client
decision needs the deputy’s apprd
the scope of work given to studen
share of the ministerial work suc
interviews,

some clerical work, 4

Chiefs and Assistants As First-Le

31.

terino assigned an investigator to
greater use of student interns to
investigations (3T44, 4T21). This
val (4T50). Caterino also expanded
t interns to include a greater

h as doing mail runs, some initial

nd serving subpoenas (4T23, 3T45).

vel Supervisors

55. Although the princi
in CWA's primary level supervisoy
of supervision for the investigat
chiefs are. As experienced invesg
investigators handle more complex
little direction. The principalsg
some administrative work such as
administrative fees and supervisi
1T45, 2T55, 4T72-4T73). Principa
of the assistant chief, and have
highest ranking employee in the d

The chief or assistant d
"first level supervisor" to hear

(4T7) .

Rolando Velazquez, a princi
Adult Region, testified thdg
authority to assign,
less senior investigators,
assistant chief (4T58, 4Ts61l

review,

pal investigators are represented
s unit, they are not the first line

ive staff the chief or assistant

tigators, the principal

and serious cases. They need
train new investigators and do
coordinating the collection of the
ng unpaid interns and aides (1T25,
1s may take charge in the absence
limited authority when they are the
ffice.lﬁ/

hief serves as the contractual

CWA grievances by investigators

pal investigator in the Essex

t as a principal, he has no
supervise, or evaluate work of
even in the absence of the

4T69, 4T77).

I
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Other Divisions

56.

division of the Office of the Pub

Public Defenders’ Office July 1,
mentally ill persons in hearings
boards (2Te6, 6T107-6T108).

having a staff of attorneys, invse
headed by the Division Director I
public defender (7T12,’

6T88) . Ds

Director Reilly. A deputy publid
office. An assistant chief is in
in each regional office. The ass
public advocate II (R-24; 2T6-2T8

57. The Law Guardian Un
protect their interests in mattex

cases and children committed to i

The Division of Men

Thers

32.

tal Health Advocacy, formerly a
lic Advocate, became part of the
1994 (2T6). MHA represents
before courts and psychiatric
are six regional offices, each
stigators, and clerks. MHA is
ily DeYoung, who reports to the
Young is assisted by Deputy
advocate II heads each regional
charge of the investigations staff
istant chief reports to the deputy
).
it represents juvenile clients to
s before the courts, such as abuse

nstitutions (2T7-2T8). The 13

investigators working for the Law Guardian Unit report to an

assistant chief (2T8).

58. The Division of Devy
division formerly in the Public 3
disabled persons, both institutig
their interests. This division i
Mitchell. Two assistant chiefs 1

division’s investigations staff.

relopmental Disabilities, another
i[dvocate Department, represents
nalized and in society, to protect

8 headed by Division Director Sarah
feport to Mitchell and supervise the

Gevers only has oversight in terms

of administrative and personnel matters (R-26; 2T10).
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Investigations in the Di
Disabilities involve review of hdspital charts,
hospital staff and client’s relat
reports which the attorney uses a

client in a hearing (6T109-6T110)|.

hearings held a week (6T110).

59.

these two divisions in terms of 4

(2T8) .

responsibilities in terms of over

other areas of Public Defender’s
60.

the Mental Health Division. He

the Mercer regional office (6T88).

representative I,
Mental Health regional offices,

investigators in that title (6T9(

As an assistant chief, 1

investigators. He also carries 3

investigation cases, reviews invsg
problems and complaints from attg
(6T95, 6T99-6T100). He meets wif
assign incoming cases and schedul
method of assigning cases was dej

(6T123). In addition, miscellang

Gevers is responsilp

The assgsistant chiefs in ¢

James Levister is 3

b

the highest rar

g

33.

vision of Developmental
interviews with
ives, and writing investigation
s a basis for representing the

There are 60-70 commitment

le for the investigative staff in
dministrative and personnel matters
hese divisions have similar

seeing investigations staff as
Office (2T9).

n assistant chief investigator in
rfeports to Gormley, the deputy II in
Levister was formerly a field
)king field representative in the
Ind similarly supervised

, 6T92-6T93).

levigster currently supervises three
) caseload. He assigns
bstigation reports, and handles
brneys about those investigations
th his investigators weekly to
e the workload (6T96-6T97). This
reloped by the managing attorney

bous inquiries are generated by
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telephone calls and in-person Vvis
are assigned to investigators on
the investigators’ work and direc
cases or new issues (6T98-6T99).

Deputy Gormley completes
investigators based upon input an
(6T100) . Director DeYoung acts a

The assistant chiefs in

other chiefs and assistants in St

conducted by Gevers (6T111-6T112)|.

the investigative staff does not
supervision; they continue to reg
the regional deputy (6T118).l1/
the Public Advocate’s Office are
the new organizational structure
ANZA

N.J.S.A. 34:13A-5.3 givs

form, join and assist any employs
statutory right to organize and 7
extend to managerial executives.
asserts that chief investigators

are managerial executives and thgd

representation.

17/ Levister testified that he

e organization...

34.

its from clients. These inquiries

a rotating basis. Levister checks

ts them on particularly difficult

the PAR evaluations for

d recommendations from Levister
s the reviewer (6T100, 6T103).
these sections participate with
ate-wide departmental meetings
However, practically speaking,
report to Gevers for day-to-day
ort to the managing attorney and
However, the staff formerly from

gradually being assimilated into

(7T9) .

\LYSTS

s public employees the right "to

However, the

jegotiate collectively does not

N.J.S.A. 34:13A-5.3. The State

and assistant chief investigators

brefore are ineligible for union

was never informed that

investigative staff would fow report to Gevers (6T118).
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(§11259 1980), the Commission dis
determining whether an employee f

effectuation of policy within the

focus upon the interrelationship

P.E.R.C.

N.J.S.A. 34:13A-3(f).

97-2

The Act defines manageri
...persons who formulate

responsibility of direct]
such management policies|

In Borough of Montvale,

a person formulates poli
particular set of object
the mission of the govexn
selects a course of acti
alternatives|[;]

directs...the effectuati
charged with developing
extent of reaching a pol
oversees or coordinates

...possess[es] and exerg¢isel[es] a level of

authority and independent judgment sufficient to
affect broadly the organization’s purpose or its
means of effectuation of

6 NJPER at 508, 509.

h]l executives as:

management policies and
practices, and persons who are charged with the
ing the effectuation of
and practices....

P.E.R.C. No.
cussed its standards for
ormulates or directs the
statutory definition.

cies when he develops a
ives designed to further
mmental unit and when he
on from among available

on of policy when he is
the methods,
icy objective and thus
policy implementation by
line supervisors..., [anq,]

means and

these purposes...

35.

6 NJPER 507

It stated:

The Commission also added that the determination should

" ..(1) the relative pogition of that employee in
his employer’s hierarchy;
regponsibilities; and (3) the extent of

discretion he exercises
6 NJPER at 509.

of three factors:

his functions and

Recently, however, in N{J. Tpk. Auth. and PERC and AFSCME,

No. 94-24, 19 NJPER 461

(§24218 1993), rev’d and rem’d 289
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N.J. Super. 23, 22 NJPER 114 (927

granted N.J. (1996), the

36.

060 App. Div. 1996), certif.

Appellate Division found that the

Commission misconstrued the statutory definition of "managerial

executive" in finding the Turnpik
managerial executives and, theref
representation.

First, the Appellate DivV
Montvale test which define "formu
but added a reference to "practid
Second, the Court

Super. at 34.

executive "need not formulate pol

responsible for directing the eff

practices. One or the other is s
35.

Third, the Appellate Diy
'formulate’ is not the equivalent

encompass the responsibility for
practices, particularly where thsg
key component of the ultimate det

However, !

the Court spec]
Montvale standard, requiring a mj
exercise a level of authority ang
affect broadly the organization’s

effectuation of these purposes."

It is not only agency hs

e’s middle level managers not to be

ore, eligible for union

ision approved the parts of the
lating" and "directing" policies,
es" as well as policies. 289 N.J.
observed that a managerial

icies and practices and be

ectuation of policies and

ufficient."™ 289 N.J. Super. at
rigsion noted that "...the term

of ’adopt’ and would seem to

recommending policies and

b manager’s recommendations form a

ermination." 289 N.J. Super. 36.

fically rejected part three of the

inagerial executive to "possess and

i independent judgment sufficient to

purposes or its means of

The Court said,

bads and their directors,

i.e., the top level managers who possess the
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necessary statutory qualfities. There is nothing

in the definition of manhgerial executive which

excludes middle level mapagers from its scope if

those employees possess fthe necessary

qualities....Whether or mot an employee is a high

level manager and whether or not what he or she

does broadly affects the agency are not

dispositive. 289 N.J. Super 35.

Finally, the Court apprgved the Montvale factors that we
generally look to in deciding managerial executive status: the
employee’s position in the hierarchy, functions and
responsibilities, and extent of discretion the employee exercises.

289 N.J. Super. at 34.

* * * *

Applying the statute and standards as set forth in
Turnpike, the first criteria is gosition in the organizational
hierarchy. The chiefs and assistlant chiefs, where they function as
head investigators in a regional [office of the public defender, are
four steps down in the Departmental hierarchy. They are,
effectively, the first level of gupervision over investigators.
They organize and assign the investigators’ work. They review their
work for timeliness and quality.| They evaluate the investigators,
recommend promotions, initiate disciplinary actions, and serve as
the first level supervisor in the¢ grievance process. They do not,
as the Montvale test requires, "direct the effectuation of policy"
by "oversee[ing] or coordinat[ing] policy implementation by line
supervisors." The chiefs and asgistant chiefs are the line

supervisors.
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Second, they do not formulate policies, nor do they even

have effective input into policy |development. Policies effecting

the delivery of service -- representing the clients -- are made in
headquarters at least at Smith’s |level, and often require approval
of the public defender.
Personnel policies such |as discipline, overtime, employee
titling and compensation, and trgining programs are all controlled
from above, as are policies effedting the conduct of

investigations. Policies which gmanate from headquarters have

included requiring continuing investigation if the attorney so

desires, the ability to call expgrts in an investigation, the press
policy, the assessment of an administrative fee to clients, and the
pairing of investigative staff and attorneys into teams. The chiefs

and assistants have had no significant involvement in or

recommendations to any of the Department’s policy decisions.

Third, the chiefs and agsistant chiefs have exercised

discretion only in limited areas|which are primarily ministerial --

methods of tracking case assignménts, whether to review every

investigation file or randomly check them, and what criteria, if

any, to add to the investigators|{ standardized evaluation. The

exercise of this level of discrel
supervisor, particularly one sup:

Finally and notably, thj
any authority in the area of buds

Montvale test as approved by the

rion is typically exercised by a
brvising professional employees.
b chiefs and assistant chiefs lack
jeting and staffing. Under the

Court in Turnpike, a managerial
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executive

methods, means,

chiefs and assistants lack the auy

rdirects effectuation o

and extent of rea

39.

f policy when he...develops the
rhing a policy objective." The

thority to control or even

effectively influence decisions opn budget expenditures, except to

submit a request to headquarters.
including such items as equipment

Similarly, they lack aut
effectively decide, or even recom
of staff, such as bilinguals, gen
decisions are made at Smith’s ley
from Gevers. The "input" from th
to the statistical information th

Thus, it is clear that t
not effectively control the polid

agency accomplishes its mission.

Moreover, these requests,

and cars, are often rejected.
hority for staffing. They do not
mend, staffing levels, or the type
eralists or specialists. These
el or above, with recommendations
e chiefs and assistants is limited
ey supply on a monthly report.

he chiefs and assistant chiefs do

ies or the means by which this

RECOMMENDATIONS

Accordingly, I recommeng

chief investigators and assistant

Public Defender, are not manager]

the Act.

| that the Commission find that the

chief investigators, Office of the

al executives within the meaning of

S e W, ) sdon

DATED: March 7, 1997

Trenton, New Jersey

Susan Wood Osborn
Hearing Officer
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